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ORDER

PER P. K. BANSAL, V.P.

Both these appeals have been filed by the Revenue against the
common order of CIT(A) dated 18/01/2016 by taking the foliowing
common grounds of appeal except change in the figure;

() Whether on the facts and in the dircumstances of the
case, the Id. CIT(A) was right in deleting the addition of
R5.31,82,000/- made on protective basis ?

(1) Whether on the facts and in the drcumstances of the
case, the id. CIT(A) was justified in deleting the addition
of Rs.31,82,0007- without appreciating the fct that the
assessee has not executed any sub contract work and
was ofly name lender ?

(%) On the facts and in the dircumstances of the case and in
faw, the /a. CIT(A) erred in ignoring the evidences
found in the incriminating diaries which conciisively
proved that the cash withdrawals made from the bank
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accounts of the assgssee were returned back and
credited i the incriminating diaries maintained by
Bhangdiva Group.

(iv)  On the facts and in the circumstances of the case and in
faw, the id. CIT{A} erred holding that sub contract
work was executed by the assessee ignoring the fact
that the contract amount received from the Bhangdiyas
was returned to them as evident from the incriminating
diaries and no expenses were incurred for executing the
contract,

(v) On the facls and in the dircumstances of the case and i
law, the id, CIT{A) erred i1 thwarting the very purpose
of séarch and seizure provisions of the Act by ignoting
seized incriminating documents.”
2. The figure in assessment year 2011-12 be read as Rs.37,48,000/- in
place of Rs.31,82,000/-, Since the issues as well as the facts involved in
both the appeals are commaon therefore, both the parties agreed that both
the appeals be disposed of by this common order on the hasis of facts
relating to assessment year 9010-11 and whatever view this Tribunal may
take in assessment year 2010-11, the same view may be taken in
assessment year 2011-12 also. In brief, the assessment year-wise details,
date of filing the return, returned income, assessed income, additions made

and the section under which the orders were passed are given as under:

S.Mo. |AY Date of filing return [Returned  |Assessed income [Section |Additions

income disputed

1 2010-11 [17.10.2013 428620 3610620 153C 3182000

2 |2011-12 [17.10.2013 459130 4207130 153C  |3748000
g 5]

3. The facts of the case, in brief, are that a search & seizure action u/fs
132 of the 1.T. Act, 1961 was carried out in the Bhangdiya Group of cases
on 19/07/2011, During the course of search conducted at residential

and office premises of Shri Mitesh Bhangdiya, certain incriminating papers
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and documents befonging to the assessee Shri Firozkhan W. Pathan were
found and seized. Therefore, notice dated 16/07/2013 ufs. 153C of the LT,
Act, 1961 was ssued and served on the BSSesSee on 17/07/2013
requesting him to file the return of income within 30 days from the receipt
of notice. The assessee however, had filed the returns of income iIn
response to nofice u/s 153C for all the years of the block period. Shri
Mitesh Gotumai Bhangdiya 1S fhe key person of the group. Shri Mitesh
Bhangdiya has two 50NS namely Shri Kirtikumar M, Bhangdiya and Shri
Srikant M. Bhangdiya and one daughter Neha. The business of the
Bhangdiya group is being looked after by Shri Mitesh Bhangdiya and his
two sons. The other key persens associated with the group are Shri Sanjay
rameshchandra Heda, hushand of Mitesh Bhangdiya's sister, Smt. Pradnya,
recident of Amravati and Smt. Manisha O. Maniyar, widowed sister of Shri
Mitesh Bhangdiya who lives with Bhangdiya family. The main business

concerns of the group covered under the search action are as under:

1. M/fs M.G. Bhangdiya (AERPB 2503 E)  (Prop. MGB)
converied into a company M/s M.K.S. Constro-venture Pyt
(AAHCM 0383 T) Ltd. from 01/04/2011

2. Mahendra Construction,  Prop. Shri Sahjay Heda . (MC)
(AADPH 7109])

% M/s Mahendra Construction & M.G. Bhangdiva {3V}
(AANFM5658B)

4, M/s Kirtikumar M Bhangdiya {Prop. KMB}; converted into a
company M/s MRS Acme Buildcon Pvt.  Lid. (AAHCMO382R)
from 01.04.2011, (AGYPB1659G)

5. M/s R.M. Bhangdiya & Mahendra Construction (V)

(AARFR1820C)

M/s Shrikant M Bhangdiya (Prop. SMB} (ATCPB1337)

Mitcon Infraproject Pvt. Ltd. (MIPL) (AAGCM1868H)

MITZ Infraproject Pvt. Ltd. (AAGCM3047A)

Gakshi Gruh Nirman Pvt. Ltd. (SGNPL} (AAQCS7974G)

0. Balaji  Stone Crusher &  Infraventure  Pvt. Ltd.

(AADCR5273C)
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The Bhangdiya Group has also entered inta joint ventures with various

other civil contractors. Some of them are as under:

1 M/s. M.G. Bhangdiya & Hitbhav  Engg. (V)
(AADFM4745L)

£ M/s. M.G. Bhangdiya & S.s. Patil & Co. (V) (ABIFS3645L)

3. M/s. Darshan Construction (JV) (AAHFDD654N)

4. M/s. M.R. Dhoble & R.M. Bhangdiya (V) (AAPFMO6228)
The nature of the business of the Bhangdiya group primarily is executing
civil contracts. The group works mainly for Government departments like
M/s Vidarbha Irrigation Development Corporation and has been engaged in
executing various contracts pertaining to the irrigation projects in the state
of Maharashtra. During the course of search operations incriminating
documents were found and seized from the residential premises of Shri
Mitesh Bhangdiya. Item no. 1 to 65 of Annexure-B seized from his
residence are the diaries containing ledgers, daily cash books and bank
books maintained by the Bhangdiva group. A statement of Shri Mitesh
Bhangdiya was recorded on cath on 20.07.2011. In his sworn statement
recorded during the course of search action, Shri Mitesh Bhangdiva was
confronted with the entries borne out from the seized diaries marked as B-
1 to B-65 and to explain the contents of these diaries, Shri Mitesh
Bhangdiya in his statement recorded has submitted that the entriss in the
diaries and the ledger pertain to the business receipts and business
expenditure, The Assessing Officer in the assessment arder has recorded a
finding that as per the item no. 1 to 65 of annexure-B, it is apparent that
the amounts withdrawn from the bank accounts of the subcontractors wera
credited to the daily cash balance of Bhangdiya group which was confirmed
by Shri Mitesh G. Bhanadiya in his statement dated 14/09/2011. The
Assessing Officer has reproduced the statement of Shri Mitesh Bhangdiya
recorded on 14/09/2011 in para 6 of the assessment order. The Assessing



Officer in the assessment order has also racorded a finding that the seized
documents being B-1 to B-65 contain entries of all expenses incurred by
the Bhangdiya group In cash from F.Y. 2006-07 onwards and expenses
incurred through the bank accounts from F.Y. 2009-10 onwards. Thus, the
pssessing Officer found that the actual expenses incurred do not rmatch
with those shown to have been incurred in the books. The Assessing
Officer thus concluded that the books of account of Shri M.G. Bhangdiya
maintained for income-tax purpose do not reflect the true business affairs
and are not at all reliable. The Assessing Officer has also referred to the
statement of Shri Firozkhan W. Pathan, the assessee, recorded on
19/07/2011 during the course of survey conducted at Camp Chimur. The
Assessing Officer has reproduced the statement of Shri Firozkhan W.
pathan in the assessment order. The Assessing Officer, on the basis of the
statement of Shri Firozkhan W, Pathan, concluded that the bank accounts
of the assessee were being handled by Shri M.G. Bhangdiya group. The
Assessing Officer has given a summary of all the bank accounts maintained
by the assessee in the tabular form to show that the cheques deposited by
the Bhangdiya group in the bank accounts of the assessee Wwere
subsequently withdrawn in cash which were found credited to daily cash
hook seized. On this basis the Assessing Officer made the protective
addition in the hands of the assessee in each of the assessment year
holding that there were no expenses incurred and no contract work was
executed by the assessee who, according to the Assessing Officer, is
merely a name lender to the Bhangdiya group. The assessee came in
appeal before the CIT(A) chailenging the notice issued ufs 153C as well as
the addition for cash withdrawals from bank on protective basis. The
CIT(A) deleted the said addition in all the years.
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3.1 At the outset, learned A. R. made an application before us under
Rule 27 of the I.T.A.T. Rules In each of the assessment year challenging
the validity of the notices issued ufs 153C of the Act as there was no
incriminating material belonging to the assessee found in the course of
search. It was stated that the assessments in the case of the assessee
were framed u/s 153C read with section 143(3) of the Act. The assessee
before the CIT(A) raised ground. No. 1 and chaltenged the validity of the
notices issued ufs 153C of the Act. The CIT(A) has dismissed the ground
challenging the validity of the notices issued ufs 153C and decided all the
appeals of the assessee on merit due to which protective addition made in
the hands of the assessee stand deleted. Under these facts, the assessee
did not file any appeal or the Cross Obiections taking the ground as regards
to the validity of the notice ufs 153C of the Act. It was contended that
there is no incriminating material found and seized for the assessment year
2007-08 to 2011-12 belonging to the assessee in the course of the search
at the premises of Shri M.G. Bhangdiya. Attention was drawn towards the
satisfaction note which refers to item No. 28 of Annexure-Bl. It was
submitted that in the case of the assessee no satisfaction of the Assessing
Officer of the person searched is recorded before issue of notice ufs 153C.
In absence of non recording of the satisfaction by the Assessing Officer of
the person searched, the consequent assessment framed is bad in law and
the notice issued u/s 153C is bad in law. Reliance was placed in this regard
on the decision of ITAT Nagpur Bench in the case of Mansi Commodities
Ltd. in I.T.A.Nos. 146 to 148/Nag/2014 in which the Tribunal vide order
dated 19/12/2016 held that satisfaction for issuance of notice ufs 153C is
to be recorded by the Assessing Officer of the person searched and in the
absence thereof the notice issued ufs 153C is bad in law and conseguent

assassment framed is bad in law.
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4, Learned D. R., on the other hand, vehemently relied on the order of
the CIT(A) and contended that the assessea has taken ground No. 1 about
the validity of the issuance of notice ufs 153C before the CIT(A) but the
assessee did not press this ground before the CIT{A). Even no submissions
were made for which our attention was drawn towards page No. 21 para
12 of the order of CIT(A). Even otherwise on merit the assessee
contended that the diary seized during the course of search contains the
name of the assessee from whom the cash has been received noted in the
diary. Therefore, it cannot be said that incriminating material belonging to

the assessee was not found.

5. We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below. Coming to the
adjudication and admission of ground taken by the assessee about the
validity of the notice issued u/s 153C and consequently cancellation of the
assessment framed thereupon, we have gone through Rule 27 of the [TAT

Rules. We noted that the said Rule read as under:

"The respondent, though he may not have appealed, may

support the order appealed against on any of the grounds

decided against him.”
5.1  On the basis of this Rule, it is apparent that even if the assessee has
not filed the appeal against the order of CIT(A), he may support the
conclusion of the CIT{A) by taking any ground which has been decided
against him. From the facts before us, it is apparent that the assessee has
taken the ground regarding the validity of the notice issued u/s 153C
before the CIT({A) and also validity of consequent assessment framed
thereupon. We noted that CIT(A) under para 12 of its order dismissed the
said ground of the assessee as the assessee neither filed any submission
nor pressed this ground during the appellate proceedings. Whatever may
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be the reason, the fact remains that the ground taken by the assessee
about the validity of the notice ufs 153C and also the validity of the
consequent assessment framed theraupon stands dismissed by the CIT{A).
Therefore, in our opinion, the assessee complied with the condition as
stipulated under Rule 27 of the ITAT Rules and the assessee can always
raise this ground in view of Rule 27 before the Tribunal. The Tribunat has
the power to adjudicate the ground taken under Rule 27. We accordingly

admit the said ground.

5.2 Now coming to the submissions made by both the parties on merit
on this ground. We have gone through the provisions of section 153C and
noted that this section prior to the amendment made by the Finance Act,
2015 with effect from 01/06/2015 states as under:

"Wotnthstanding anything contained wl sechion (38 section
147 section 148 section 4G soction 151 andg section 153,
where the Assessing Officor is satisfied that any monay,
buifion, jewellery or other valuable article or thing, or books of
account or documents, seized or requisitionad, belongs or
belong to a person offier than the person referved o in
section 1534, then the books of accowunt or documenis or
assefs sevred or requisitioned shall bo handed over to the
Assessing Officer having jurisdiction ovar such othter person. ™

This sectios bas subsequiently been gmeodsd by Dinano s Act, 2015 with
effect from 01062085 The amendied socdins reads a3 ondser,

"I53C  Notwithstanding anything contained in section 139,
section 147, section 148, section 149 section 151 and section
153, where the Assessing Officer is salisfied that -

(a) Any money, bullion, jewellery or other valuable article or
thing, seized or requisitionad, belongs to; or

B)  Any books of account or documents, seized or
requisitioned, pertains or pertain to, or any information
containad therein, relates to,



a person other than the person refarred to in section 153A,
then, the books of account or documents or assets, sefzed or
requisitioned shalf be handied over to the Assessing Officer
having jurisdiction over such other person.”

Thes Firtaitee il oS 0 els mmoras s pegtied jop LRaenm g “onowhich

thic armatichmanl was mase reacds as wisial

g — g

corton 1530 of Hha Act Jolater (o assussiicnt ol fnconie of
sy other person. The SXISHING PNASIONS contdaned i sub-
sochion (1) of lhe  sand sochon 1530 puowde thaf
nolwithstanding anyiinng contained i socdion 155, soltion
[47, sachion 148, section 140 sackon 157 annd secien 153,
whora the Assessing Officer i3 satisfiod that Sy (nonsy,
bultion, jeweliary or other valuaide acticle or thing or Dooks of
Feconnit of JacLenonts saized or regrisitianed defnd ter any
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requsitivecd shall o handdsd avoe (0 e sy O
AAVIT fUs LG vl SUCH olfer pere gri el ASSe sl
Offirar siall vy aceed against €20l sl oo e A s e
ok ofhar porson notice andd aselss o reansssy ganie of
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peorcte Chakings to" i raspect of A AL S BT RIS R
witen & given document seized Fom a peisoa 15 3 CERy e e
origing! docuient, Accordinghv, it s propasect D aetend the
aforesaid section lo provide that riotwithstandine anything
contained in saction 139, section 147 sacih s PiS sechion
F4d secyon 151 g S20 jort F5E whary lhe Ansgesing e
i safisfad Hhat any monay, Bilhon. gy e DS val s

ricle or thing belongs [o, a8 aiy boghs of accouil oF
documants  seized  or requisitionad  pertan o, Or Ay
information contained therein, relates g, any persol, oirer
than the person referred to in seéction 1534, then the books of
Jecount or coguments of assets seizad or requisitioned shall
be handed over o the Assassing Officer Aaving Jurisdiction
over such other person and that Assossing  (fficer shall
procesd ggamst ead such ather person anid isstie SUeh other
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parson notice and assess of reassess income of such other
person in accordance with the provisions of section 153A. ”

Subsequently, the CBOT has brought out Circular No. 19 of 2015 dated
27/11/2015 by which explainatory note to the provision of Finance Act,
2015 were discussed. The explainatory note in the circular relating to the

amended provision of section 153C read as under:

“39. Assessment of incomte of a person other than the person
in whose case search has been initiated or books of accourt,
other documents or assets have been requisitiongd,

-k, M. Tl e

39.1 Section 153C of the Income-tax Act relates (o
assessment of income of any person other than the person in
whose case search has been conducted or requisition has
been made. The provisions contained in sub-section (1) of the
section 153C, before amendment made by the Act, provided
that notwithstanding anything contalned in Section 138
section 147, section 148, section 149 section 151 and section
153 of the Income-tax Act where the Assessing Officer is
satisfied that anv money, bulion, jewelfery or other valuable
article ar thing or books of account or documents seized or
requisitioned belong to any person, other than the person
refarred to in section 1534 of the Income-tax Act, then the
books of account or documents or assets seized of
requisitioned shall be handed over to the Assessing Officer
having Jurisdiction over such other person and that Assessing
Officer shall proceed against each such other person and issue
notice and assess or reassess income of such other person in
accordance with the provisions of section 153A.

39.2 Disputes have arisen as to the interpretation of the words
"belong to™ in respect of a document as for instance when 4
given document seized from a person is a copy of the original
document. Accordingly, section 153C has been amended so as
to provide that notwithstanding anything contained in section
139, section 147, section 148, section 149, section 151 and
section 153 of the Income-tax Act where the Assessing
Officer is satisfied that any money, bullion, jewellery or other
valuable article or thing belongs to, or any books of account or
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documents  seized or reguisitioned  pertain fo, o iy
information contained therein, relatss to, any person, olfier
than the person referred to in section 1534 of the Incoma-tax
Act. then the books of account or documenis or assels sevzed
or requisitioned shall be handed over Lo the Assessing Officer
havineg Jurisdiction over such other persan aricl that Assessig
Officer shall proceed against each such ofther person T iS5HE
notice and assess or reassess income of such other person i
accordance with the provisions of section 153A.

39,3 Applicability: This amendment has taken effect from
the 1st day of June, 2015.”
5.3 1n view of this, it is apparent that the amended section 153C are not
retrospective and are applicable with effect from 01/06/2015 and not prior
to that. In the case of the assessee, search as welt as notice u/s 153C has
been issued prior to 01/06/2015. Since in the case of the assessee action
u/s 153C has been taken by issuing the notice dated 16/07/2013 in
consequence of the search carried out on 19/07/2011 therefore, the
amended provision of section 153C will not apply. As per the provision of
section 153C, as was in existence during the impugned period, the
condition precedent for issuing notice u/s 153C and assessing or
reassessing the income of ‘such other person’ is that the money, bullion,
jewellary or other valuable article or thing, books of account or document
seized or requisitioned which belong to such person where documents in
question recovered during search proceedings did not belong to the
assessee, though there was a reference to the assessee therein, issue of
notice to the assessee u/fs 153C, in our oginion, cannot be held to be valid.
Hon'ble Delhi High Court in the case of Pepsi Foods Pvt. Ltd. vs. ACIT 52
Taxman.com 220 (Del), we noted has also categorically held that before a
notice ufs 153C can be issued, the Assassing Officer is required to arrive at
5 conclusive satisfaction that the document belongs a person other than
the searched person. Unless until it is established that the documentis
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seized did not belong to the searched person, the provision of section 153C
did not get attracted. This is not disputed that the notice in the case of the
assessee ufs 153C has been issued in conseguence of search & seizure
action taken u/s 132 in the Bhangdiva Group from whom premises diaries
marked B-1 to B-65 were found and seized. These diaries belong to the
Bhangdiya Group not to the assessee, Even though the name of the
assessee is mentioned in the diary that does not mean that the diary
belong to the assessee. It may be said that the diary contains the
information regarding the assessee, ln our ¢pinion, cven the amended
provisian supports tha case of the essessee. The Legisiation has amended
section 1530 with effeot from 0170y 201 and widenad the scope Ufs 153C
by subslituting i place of word “heloncs or baleng’ 1o word "pertain or
pertain t ar any in‘arnation contained honsio’, o untar e alisended
provisiony, @wen i ihe matenial saizod does no aalang 1o ine agsnsnes but it
canlaing the nforinztion relating b L assessan, e proteednags initiated
uie 1530 will be walid.  But this amencod provision, as s apparoeot, 1S
applicable from 91/06/2015. Learned D.R. before us even though
vehemently relied on the order of the Assessing Officer but could not
adduce any cogent material or evidence which may prove that the diaries
found and seized during the course of search in Bhangdiya Group belong to
the assessee. Since during the course of search in Bhangdiya Group no
material relating to addition made belonging to the assessee was found
therefore, the natice issued u/s 153C, in our opinicn, cannot be regarded to
be valid one. Same view has been taken by Hon'ble Bombay High Court in
the case of Bharti Vidyapeeth in ITA Na. 923 of 2012 vide its order dated
11/09/2014. This fact also finds support as the Revenue has made the

addition in the hands of the assessee in each of the assessment year only
on protective basis which proves that the Revenue was aiso not satisfied

with the incriminating material in fact belong to the assessee. On this basis
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we set aside the order of CIT(A) and hold that the notice issued u/s 153C is
not valid and in cansequence thereupon, the assessment made is annulled.

Thus, the ground taken by the assessee under Rule 27 is allowed.

b. Now coming to the ground taken by the Revenue. We have heard
the rival submissions, carefully considered the same along with the orders
of the tax authorities below. We noted that the Assessing Officer has made
the addition in each of the assessrﬁent year in the case of the assessee on
protective basis in respect of the cash being shown as receipt in the diary
seized during the course of search in Bhangdiya Group. When the matter
went before the CIT(A), the CIT(A) deleted the said addition in all the
assessment years by observing as under:

9.1 Before adjudicating the issue in hand i would be
refevant to briefly discuss the background of additions made in
the case of Shri Mitesh G. Bhangdiva & Group concernis on the
basis of seized evidences as per Annexure-8-1 fo B-65. The
Ld. AC has made the fotal addition of Rs.182.52 Crs in the
hands of various concerns of Bhangdiva group in various
assessment years falling within the block period on prorats
basis for want of proper correfation between the amournts
credited to the seized diaries and the withdrawals made from
the bank accounts of the sub-contractors. Out of the tots!
addition of Rs, 182.52 crores, an addition of Rs.54.40 Crs, has
been made on account of entries of withdrawals from the
bank account of sub-confractors recorded in the seized diaries
i proportion fo the chegue pavments made to the sub-
contractors by various enlities of the Bhangdiva group, The
various concerns of the Bhangdiva group had made the
payments by account payee chegques to the sub-contractors,
The Ld. AQ after analyzing the bank accounts of 21 sub-
cotractors out of total more than 100 sub-contractors has
arrived at the conclusion that the cash withdrawn from the
accourts of the subconiractors has been found deposited on
the credit side of the seized diaries marked as Annexure B-1
fo 8-65 seized from the premises of Shii Mitesh G, Bhanadiya.
Thus, the Ld. AQ had inferred that the Bhangdiya group by
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adopting  such modus-operandi  had  inflated the
expenditure by making cheque payments and subseqguently
withdrawing the cash from the bank accounts of the sub-
contractors who, according to the AG, are merely name
Jenders. The contention of Shri Mitesh Bhangdiya was that the
cash withdrawn From the account of the subcontractors which
is found reflected in the diaries was kept with Late Shri
Gotulalii Bhangdiya, father of Shii Mitesh Bhangdiya by such
sub-contractors which was being issued to various sites for
the use of subcontractors as per the requirements at the
site, Further that the money kept by sub-contractors was
returned to them or through any of the intermediaries in the
course of handiing of cash., The Assessing Officer HOWEVES,
dectined to agree with the explanation filed by the appefiant
and has hald that all the 21 sub-contractors examined by fim
are merely name lenders and the amounts paid to them under
the head sub-contracts are bogus payments, therefore, the
corresponding receipts by way of withdrawals from the bank
accounts of the subcontractors is lable to be added as
unaccounted income in the hands of various COnCemns of
Bhangdiva group in vatious assessment years of the block
period in proportion to the cheque payments made by such
grotp Concerns.

92 In the case of Bhangdiva group, the assessments tder
section 1534 of LT. Act 1961 have been framed for
assessment years 2006-07 to assessiment year 2012-13. The
nature of activity being execution of government contracts
was the same during all the assessment years. In assessment
year 2006-07, the nature of work executed for Vidarbha
Irrigation Development Corporation remains the same as in
tha case of assessee for subsequent assessrmient years. fhe
sub contractors who have executed the works are also similar
in the various assessment years.

a3 The A.O. has observed that the sub contractors in the
case of Bhangdiva group are name lenders and bogus. In this
regard, i is significant to mention that the sub contractors
including the appeflant have been assessed by the AT,
Central Circle-2 (1), Nagpur who is also the A.C. of Bhangdiya
group. Notices under section 153C of LT, Act 1961 were
issued to subcontractors and returns were submitted by stch
sub contractors pursuance to receipt of notice under section




153C of LT, Act 1961. The assessments have been framed
under section 153C of LT. Act 1961 by the same A.O. wherein
the income returned in respect of business income shown
arising to such sub-contractors out of receipt received from
the Bhangdiva group have been accepted. Thus, the A.C.
having accepted the business receipts in the hands of sub-
contractors including the appeflant for determining the income
i the cases of sub-contractors could not have concluded that
the payments made by Bhangdiva group 10 such sub
contractors are bogus.

9.4 In view of the huge variance in the income assessed as
percentage to receipts by the AC and various infirmities as
emanated from the order of the AQ, net profit has been
sstimated @ 16% of gross recelpts in the hands of various
concerns of the Bhangdiva group il view of the decision of the
Hon'ble TTAT, Nagpur Bench, Nagpur in the case of the
Bhangdiva group entities in ITA No.268, 269 & 285/Nag/2012
dated 03/04/2013. A survey action was conducted on
17/02/2009 in the Bhongdiya Group of Cases, wherein the
simitar situation as payments to sub-contractors was disputed
and doubted by the AO. The survey action comprises AY
I006-07 to AY 2008-09 which are aiso forming part of the
Block periods for the search action conducted on the 355e550¢
group on 19.07.2011, The Hon'ble ITAT, Nagpur Bench,
Nagpur after having considered the similar activity of DUsirness
and deficiencies in subcontract payments found during the
survey action conducted on 17.02.2009 has decided the
appeals for AY 2006-07 0 J008-09. The Hon'ble ITAT, Nagpur
Bench, Nagpur after considering the impounded material has
directed the AQ to adopt the net profit @ 12% as against net
profit adopted by AD @ 14%.

a5 In view of the above facls and circumstances and
keeping in view of various infirmities and various Judicia!
decisions refied upon by the appelant and to meet ends of
Justice, to my considered opinion, it was considered fair and
reasonable to adopt the net profit @ 16% on the gross
receipts of Rs.579 (s, being the turnover of the various
Bhangdiya group concerns for the block period from AY 2007
08 to AY 2012-13 in the respective years of the block and
bring the same to the taxation on the guidefines determined
by the Hon. ITAT, Nagpur Bench, Nagpur it ITA No. 268, 269

i
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& 285/Nag/2012 vide order dated 07/03/2013 on the similar
achvities of business under the similar  circumstances.
However, in order to cover up the undisclosed investment of
Rs. 26 crores in immovable properties and the undisclosed
investment in jewelfery to the ftune of Rs. 237 Crofes,
enhanced net profit @ 16% of total turnover was estimated in
the appellate orders dated 31/12/2015 in the cases of
Bhangdiva group as against net profit of 12% estimated by
Hon'Ble ITAT, as the issue of undisclosed in vestment in assets
was not there before the Hon'ble ITAT in the survey appears.

10 Thus, [ bave considered the submissions made by the
appeliant and evidence on record. It is seen that the appellant
ie g sub-contractor and executing work for various HBUsiness
enties belonging to Shri Mitesh Bhangdiya group. The
ascassee has been regularly assessed to income tax much
prior to the date of search on Shri Mitesh Bhangdiva group on
19/07/2011. In the case of assessee notice has been isstued
u/s 153C of LT, Act 1961 aftar there being search on Shrf
Mitesh Bhagdiva group 19/07/2011 and assessments have
been framed for assessment years 2006-07 to 2010-11 & A.Y.
2012-13 in the month of March, 2014,

10.1 It is seen from the assessment order that the A.C. has
reproduced the statement recorded w/s 132(4) of Shii Mitesh
Bhagdiva and has referred to seized documents inverttorized
as B-1 to 65. In the case of Shii Mitesh Bhagdiya, the AD
has found that the withdrawals made from the bank account
of assessee are matching with the credits appearing in the
coizad documents found at the premises of Shii Mitesh
Bhagdiva. The A.O. has concluded that appelfant is only name
lender of Shri Mitesh Bhagdiva. The A.C. accordingly observed
that Shri Mitesh Bhangdiya is the uftimate beneficiary of the
bogus contract payment which laundered through appeflant
and is disallowed and added in the respective ASSESSMENts
framed in Bhangdiva group. The A.Q. further observed that
the cash withdrawn from the bank is added as income on
protective basis as there was no expenses as no contract work
was really executed,

10.2 The appefiant submitted return dedlaring income from
sub-contract work in his regufar refurtt s well as in the return
submitted in response to notice issued u/s 153C of IT. Act




1061, In the return of income 3S5esseC has shown facome
arising out of receipts being amount received from the various
business entities of Shri Mitesh Bhagdiva group. The perusal
of the assessment order does not indicate any adverse
observation with regard to requiar books of account on the
basis of which income was declared i the return of appeliant.
It is seen that the profit and 10ss account and balance sheet
submitted along with the return of income have not been
discradited in  the assessment framed in the case of the
appefiant. The A.O. in fact has assessed income returned
without inviting any adverse observation as (o income
dectared from sub-contract work.,

10.3 It is seen that the withdrawals from the bank account
are reflected in the books of account on the basts of which
income has been returned. The withdrawals from the bank
having dliready been considered  for the purpose of
determining income at the hands of appefiant as shown il the
roturn  cannot  separately constitute incomne lable to be
assessed in the hands of appeffant. The addition made by A.O.
is thus unjustified and unsustainable.

10.4 It is further seen that the A.O. has made observation in
the assessment order to the effect that in the case of Shri
Mitesh Bhagdiva group disallowance has been made for
various expenses cdlaimed on agccount of sub-contract
expenses which includes payment to appeliant. It is settfed
proposition of faw that the substantive assessment must
precede framing of protective assessment. In the facts and
circumstances of the case, it is dJifficuit to rationalize fow
withdrawals from the bank account can constitufe assessable
income much fess on protective basis in the case of the
appeliant. The A.O. has made disaflowance of sub-contract
expenses being amount paid to appellant while determining
the income oOF business entities of Shii Mitesh Bhagdiva group.
Such payments are already considered for income Shown i
the return and assessed as DUSINESS receipt in the hands of
the appeliant. Addition of such amount again on protective
hasis defies logic. I do not find any rationale to make Such
protective assessment of the withdrawals made from bank
account of assessee in the hands of assessee himself. The
income assessed on protective Dasls tharefore, is held to be
unjustified and unsustainable on this count as well.
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10.5 The gross receipts in the case of the appellant as welf
a5 returned income along with the percentage of income has
paen tabulated by the appeffant for various assessment yedrs
and the same is reproduced herein under:

Firozkhan Pathan
TURMOVER, RETURNED INCOME AND ASSESSED INCOME

AY. 2010-11 & 2011-12

Assessment ear 2010-11

GROSS RECEIPTS

R —
RETURNED INCOME 4,258,620

o0%

&, OF GROSS RECEIFTS

\.&DDITIEJN /s 153C 31,682,000

R R

D S T
ASSESSED INCOME 36,10,620

38,906,521

OF GROSS RECEIFTS 3 66

10.6 It is seen fram the apove that the income returned has
peen accepted in the case of appellant without inviting any
adverse inference and considering the addition made in the
hands of assessee, the income assessed as percentage of
gross receipt clearly reflected absurdity in the action of the Id.
A.0., while determining the income in the fiands of assessee.
The addition made by Id AO. thus, Is unsustainable for the
aforesaid reason aiso. Therefore, the protective addition made
i the hands of the appeflant 15 directed to be deleted in alf
the years of the block perfod.”

6.1 We noted that the CIT(A) has given the finding of fact. This is a fact
that the substantive addition has been made in the hands of the assessee
in respect of the income received by the assessee as sub-contractor in each
of the assessment year. The withdrawal made by the assessee from his
bank account in which the deposit of the sub-contract receipts has been

accepted arises out of the said deposit. guch withdrawal, in our opinion,
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by no stretch of imagination can constitute assessable income in the hands |
of the assessee. The Assessing Officer while determining the taxable

income of the Dusiness entities of the Bhangdiya Group made the

disallowance of cub-cONtract expenses heing the amount paid to the |
assessee but these payrnents were already considered in inCOME shown in
the return and receipt as busingss receipt in the nands of the 2ssessee.
Addition of such amount again on protective Dasis in the hands of the
assessee does have any leg to stand.  We, therefore, do not find any
illegality of infirmity in the arder of the CIT{A) which warrants Our
interference. The CIT(A) has rightly deleted the addition in each of the
agsessment year. We accordingly confirm the order of CIT(A). Thus, the

appeal filed by the Revenue in both the assassment years stand dismissed.

2 In the result, both the appeals of the Revenue stand dismissed.

(Qrder pronounced in the open court On 2240642017

Sd/. sd/.
(AMARJIT SINGH) ( P. K. BANSAL )
Judicial Member Vvice President

Dated:22/06/2017
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